i§3n ConGress HOUSE OF REPRESENTATIVES RerorT
¢ 2d Session No. 93-992

AMENDING THE ACT OF JUNE 27, 1960 (74 STAT. 220), RE-
LATING TO THE PRESERVATION OF HISTORICAL AND
ARCHEOLOGICAL DATA

ArRi 11, 1974.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Havey, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

[To accompany H.R. 206]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (FHL.R. 296) to amend the act of June 27, 1960 (74 Stat.
20, relating to the preservation of historical and archeological data,
having considered the same, report favorably thereon with an amend-
ment and recommend that the bill as amended do pass.

" The amendment, is as follows

Page 1, beginning on line 3, strike out all after the enacting clause

and insert. in lieu thereof the following:

That the Act entitled “An Act to provide for the preservation of historical
ind archeological data (including relics and specimens) which might otherwise
be lost as the result of the construction of a dam”, approved June 27, 1960 (74
Stat. 220; 16 U.S.C. 469), is amended as follows :

(1) In section 1, after “result of” insert “(1)" and delete “agency.” and insert
“agency or (2) any alteration of the terrain caused as a result of any Federal
construction project or federally licensed activity or program.”

'(2) In section 2, change “Skc. 2. (a)”, to “SEc. 2."; after “Secretary of the In-
ferior” insert ‘‘(hereafter referred to as the ‘Secretary’)’”; and delete all of
‘Fubsection (b).

(3) Ada the following new sections:

“Sec. 3. (a) Whenever any Federal agency finds. or is notified, in writing, by
an appropriate historical or archeological authority, that its activities in con-
‘ection with any Federal construction project or federally licensed project, ac-
tivity, or program may cause irreparable loss or destruction of significant scien-
tific, prehistorical, historical, or archeologlcal data, such agency shall notify
the Secretary, in writing, and shall provide the Secretary with appropriate in-
formation concerning the project, program, or activity. Such agency may request
‘the Secretary to undertake the recovery, protection, and preservation of such
,ggm (including preliminary survey, or other investigation as needed, and analy-
qs and publication of the reports resulting from such investigation), or it may.
i'yith funds appropriated for such project, program, or activity, undertake such
fietivities. Copies of reports of any investigations made pursuant to this section
ghall be submitted to the Secretary. who shall make them available to the
{public for inspection and review.
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“(b) Whenever any Federal agency provides financial.assistance by lo_,
grant, or otherwise to any private person, association, or public entity, the
Secretary, if he determines that siguificant scientific, prehistorical, historical
or archeologicul data might be irrevocably lost or destroyed, may with fund
appropriated expressly for this purpose conduct, with the consent of all p-
sons, associations or public entities having a legal interest in the property i
volved, a survey of the affected site and undertake the recovery, protection and
preservation of such data (including analysis and publication). The Secretary
shall, unless otherwise mutually agreed to in writing, compensate any persor;
association or public entity damaged as a result of delays in construction o
as a result of the temporary loss of the use of private or any non- fedemlly
owned lands.

“Skgc. 4, (a) The Secretary, upon notification, in writing, by any Federal o
State agency or appropriate historical or archeological authority that scientific;
prehistorical, historical, or archeological data is being or may be irrevocably lost
or destroyed by any Federal or federally assisted or licensed project activity, o
program, shall, if he determines that such duta is significant and is being or may.
be irrevocably lost or destroyed and after rensonnble notice to the agency respon-
sible for funding or licensing such project, activity, or program, conduct or cause
to be conducted & survey and other investigation of the areas which are or may
he affected and recover and preserve such data (including analysis and publi-
cation) which, in his opinion, are not being, but should be, recovered and pre’
served in the public interest.

*(b) No survey or recovery work shall be required pursuant to this section
which, in the determination of the head of the responsible agency, would imped~
l"ederul or federnlly assisted or licensed projects or activities undertaken in con
nection with any emergency, including projects or activities undertaken in antici-
pntmn of, or as a result of, n natural disaster.

*(¢) The Secretary shun initinte the survey or recovery effort within slxty
duays after notification to him pursuant to subsection (a) of this section or within
such time as may be agreed upon with the head of the agency responsible fon
fundim: or licensing the project, activity or program in all other cases.

*(d) Mhe Secretary shall, unless otherwise mutually agreed to in wntmx,
compensate any person, association, or public entity damaged as a result of delays
in construction or ag a result of the temporary loss of the use of private or non-
federally owned land.”

(4) In section 2, change “Skc. 2, (c)” to “SEc. 5. (a)” and change “instigating’
agency” to “agency respuusible for funding or licensing the project” and delete:
“ageney.” and insert “agency and the survey and recovery programs shall termi-
nate at a time mutually agreed upon by the Secretury and the head of such
agency unless extended by mutual agreement.”

(5) Delete subsection 2(d).

(0) In section 2, change “Skc. 2. (e)” to “Sec. 5. (b)".

(7) In section 5, add the following new subsection: )

“(¢) The Secretary shall coordinate all Federal survey and recovery activities’
authorized under this Act and shall submit an annual report at the end of each fis
cal year to the Interior and Insular Affairs Committees of the United States
Congress Indicating the scope and effectiveness of the program, the specitie proj-
ects surveyed and the results produced, and the costs incurred by the Federal
Government as a result thereof” .

(8) Redesignate “Sgc. 3" as “Sgc.’6” and change paragraphs (2) and (3) tQ
(-nd as follows:

“(2) obtaln the services ‘of experts and consultants or organizations thereof
in accordance with section 3109 of title 5, United States Code: and

*(3) accept and utilize funds made available for salvage archeological pur-
poses by any private person or corporation or transferred to him by any Federat
ageney.”

(9) Delete all of section 4 and insert the following :

“8ec. 7. (a) To carry out the purposes of this Act, any Federal agency respon-.
sible for a construction project may assist the Secretary and/or it may transfer to-
him such funds as may be agreed upon, but not more than one per centum of the*
totnl amount authorized to be appropriated for such project, except that the one
per centunm limitation of this section shall not apply in the event that the project
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involves $50,000 or less: Provided, That the costs of such survey, recovery,
analysis, and publication ghall be considered nonreimbursable project costs.

;% 4%(b) for. the purposes of subsection 3(b), there are authorized to be appro- -
priated such. sums as may be necessary, but not more than $500,000 in fiscal year
1974 ; $1,000,000 in fiseal year 1975; $1,500,000 in fiscal year 197G ; $1,500,000 in
fiscal year 1977 ; and $1,500,000 in fiscal year 1978.”

*"“(¢) For the purposes of gubsection 4(a), there are authorized to be appre-
priated not more than $2,000,000 in fiscal year 1974; $2,000,000 in fiscal year
1975 ; $3,000,000 in fiscal year 1976 ; $3,000,0600 in fiscal year 1977 ; and $3,000,000
in fiscal year 1978.”

PURPOSE

* The purpose of HL.R. 296 as introduced by Representative Charles
‘Bennett and numerous companion measures cosponsored by 128 Mem-
bers of the House of Representatives ! is to expand the application of
the 1960 Act providing for the preservation of historical and archeo-
logical data to include all Federal or federally assisted construction
projects, rather than being limited to Federal dam and reservoir sites.

"As amended by the Committee, the application of the Act would
be broadened, but the Secretary of the Interior would be charged with
i more direct responsibility in coordinating and administering the
overall effort. Unlike the present law, which is limited in its scope, the
legislation recommended would extend the survey and salvage efforts
to include many Federal projects and programs, including airport and
road construction, Federal housing projects, and other Federally
licensed or assisted projects where significant values are discovered or
are believed to exist. Under the terms of the bill recommended, how-
ever, 110 survey or recovery work is required if such activities would
impede a project undertaken as a result of a natural disaster. Also, as
recommended, in the event that such recovery efforts result in the loss
of use of any private or non-Federal property or result in construction
delays, the injured parties are to be compensated for the losses sus-
tained unless otherwise agreed.

"1 The bills before the Commtttee included :

7 -H.R. 206 by Representatlve Bennett,

- H.R. 538 by Representative Fuqua.

H.R. 1880 by Representative Saytor. -

H.R. 2121 by Representative Price of Iliinois.

H.R. 3222 by Representative Annunzio.

H.R. 3555 by Representative Dulski.

. H.R. 3582 by Representatives Bennett, Alexander, Anderson of 1ll., Ashbrook, Badillo,
Bafalls, Beard, Bingham, Bolling, Broomfield, Brown of Calif.. Burllson of Mo., Casey of
Tex., Don H. Clausen, Del Clawson, Cleveland, Collier, Collins, Conable, Corman, Coughlin,
Cronin, Davis of Ga., Dellenback, Derwinski,

. H.R. 3583 by Representatives Bennett, Donohue, Dorn, Eshleman, Fascell, Fisher, Frenzel,
Goldwater, Gonzalez, Grasso, Gude, Haley, Hammerschmidt, Hansen of Wash., Hansen ef
Idaho, Harrington, Harvey Hechler of W. Va., Helstoskl, Henderson, Hicks, Holt, Hungate,
Ichord and Johnson of Pa.

H.R. 3584 by Representatives Bennett, Johnson of Calif., Jones of Okla., Kastenmeter,
Keating, Koch, Lehman, Littou, McClory, McCloskey, McKinney McSpadden, Mailliard,
Mann, Matsunagn, Mayne, Mazzoll, Melcher, Mink, Mollohan, Moorhead of Calif., Moorhead
of Pa., Mosher, Moss and Murphy of N.Y.

H.R. 3585 by Representatives Bennett, Nedzi, O'Hara, Owens, Parris, Pepper, Pike,
Podell, Preyer, Rarick, Rees, Rlegle, Robinson of N.Y., Rodino, Rooney of Pa., Runnels,
Sarbanes. Scherle, Seiberling, Shoup, Sikes, Slack, Smith of N.Y., Spence, Steele.

- H.R. 3586 by Representatives Bennett, Stelger of Ariz., Stephens. Symington. Talcott,
Thone, Thornton, Tiernan, Treen, Udall, Vander Jagt, Whitebhurst, Woiff, Wyatt, Yatron,
Young of Fla,, Young of S.C., Zwach and Andrews of N, Dak.

. H.R. 5205 by Representatives Bennett, Frey, Kuykendail, Roy and Yates.

 H.R. 5489 by Representatives Burton.

‘H.R, 5885 by Representative Roe.

, H.R, 6230 by Representative Esch.

‘H.R. 6271 by Representative Rhodes.

8. 514, a similar bill approved by the Senate.
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LEecistATIVE HISTORY

During the 92nd Congress, legislation comparable to H.R 296 was
considered by the anthorizing Committees of both Houses of the Con-
aress The Subcommittee on National Parks and Recreation conducted
thorough hearings in September, 1972, and further hearings were held
in July 1973. Subsequently, the Subcommittee met on three different
occasions to consider the legislation in detail before finalizing its rec-
ommendations for the Committee on Intevior and Insular Affairs.

During the hearings and in the departmental reports, numerous
amendments were suggested and discussed. A great deal of concern
was expressed about the possible costs and ramilfications of this pro-
gram. As o vesult, the terms of the bill were substantially re-written
ﬁ.\' the Subcommittec before being considered by the Full Committee.
In working out this language, the Committec concluded :

(1) That the objective of the legislation was desirable;

(2) That the bill should be drafted as an amendment to exist-
ing law rather than repeating provisions of the present Act;

(3) That the language of the bill should be substantially revised
in order to avoid undue interference or delay of Federal project
and programs and in order to give the Secretary of Interior mo
dirveet responsibility in terms of conducting and coordinatin
avcheological survey and salvage work; ‘

(4) That, in order to maintain adequate oversight functions, the/
Secretary should make annual reports to the Congress indicating|
the problems and accomplishments of the program; ‘,

(5) That, where Federal loan or grant programs are involved,
the Secretary could, with the consent of those having a legal in-
terest in the property involved, conduct archeological survey and:
salvage programs and could compensate them for any losses due!
to delay or to the temporary loss of the use of the property;

(6) That the program should be periodically reviewed by the.
Congress and carefully controlled by limiting its initial duration .
to 5 years and by authorizing limited appropriations in dnnual
installments, ‘

Bacrorouxp

In recent years, numerous proposals have been introduced to broaden
the existing program relating to the discovery and recovery of historic,
scientific, archeological and paleontological materials which conld be
destroyed as a result of direct or indirect Federal support of construe-
tion activities or other activities which result in a substantial alteration
of the terrain,

Existing law {PL 86-523) provides for the recovery of archenlog-
cal matertals which might be affected by the construction of Federsl
water projects. Under that Act, the construction agency is required to.
notify the Seeretary of the Interior concerning its plans ( except proj-.
cets involving less than 5.000 acre-feet retention capacity.) When noti-
fied. the Secretary is required to make a survey of the area “as expedi-
tiously as possible”, and if significant values are found he is to provide
for their recovery. In carrying out this Act, the Secretary is author-
ized to enter into contracts, procure expert assistance and utilize do-.
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nated or appropriated funds to conduct the program. For fiscal years
1973, 1974, and 1975, the cost of this effort has required an appropria-
tion totaling about $1.780,000 annually.

H.R. 296 would broaden and revise this program by making it ap-
plicable to all Federal construction programs and all programs li-
censed or otherwise assisted by Federal agencies. In many cases, the
cost of the salvage program would be considered a project cost, but
the survey and salvage work could be transferred to the Secretary of
Interior if the agency involved chooses not to do it. Except for projects
involving Tess than $30.000. no more than 1 percent of the project funds
could bhe used for this purpose.

NEED

Tvidence of prehistorie and carly historie periods which is buried
in the eround is. with increasing frequency, endangered by the efforts
ot modern man. These Tosses are celdom cansed intentionally, but vesult
from growing pressures upon the land for farm products and minerals
or from increased needs for water, housing. highways, and many re-
lated developments. Onee they are gone, of course, these hidden re-
sources are lost forever. To be sure, some artifacts or specimens may
be found and preserved. but their contributions to understanding an
enrly society or a way of life nre nominal unless they are scientifically
excavated and recorded. It is only when taken in context that artifacts
contribute stenificantly to the knowledge and interpretation of pre-
historie periods.

Much of the Toss of these nonrenewable resources can be avoided by
proper advance planning and suvvey work. Sometimes, where a sig-
nificant aren is known to exist, projects conld be relocated withour sub-
stantially interfering with the end vesult. Preservation of archeologi-
cal, paleontological, and other historic and seientific sites is nearly
alwiavs considered preferable to their excavation unless the data 1s
considered critical to current studies. Tn some cases, however, there are
no alternatives to the destruction of the site. In such situations, prompt
and caretul surveys can determine what course of action should be
taken and proper exeavation technignes can salvage and preserve the
materials found. It is the achievenient of this end which TLR. 266 secks
to accomplish. A

Since the early part of this century, the Federal Government has
talen an interest in protecting and preserving the historic, cultural
and scientific heritage of the nation. The 1906 Antiquities Act, the
1985 Historic Sites Act, the 1960 Reservoir Salvage Act, and the
1966 Historic Preservation Act are all manifestations of Congressional
concern in this regard. By enacting H.R. 296, as amended, the Congress
will take another significant step forward in this field by placing
increased responsibilities on Federal agencies, programs and projects
which may be causing substantial losses of these nationally valuable
resources. .

The burdens imposed by H.R. 296 are not too severe. They require
Federal agencies to be cognizant of historic and scientific values, to
take them into account in the early planning processes, and to provide
adequate time and funds for specific survey and salvage operations.
Presently, several Federal agencies employ scientists qualified to do
the necessary work, and the Secretary of the Interior (through the
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National Park Service) is responsible for maintaining expertise o
historic 'and prehistoric resources. It is this basic expertise which h:
made it possi{;]e to undertake the recovery of such resources at Feder:
reservoir and damsites. The National Park Service cannot, howeve
under its present authority and capability assume the responsibiliy
of recovering these resources at all sites endangered as a result o
Federal activities. . ;

By way of example, the report of the Department of Interior specifi
cally cites the neeg for this legislation. It indicates that “significan
remains were destroyed by Federal, federally assisted, or federall
licensed projects because there was either insuflicient statutory author
ity or insufficient leadtime for advance funding.” It specifically citg
five examples where significant values could have been saved 1f ady
quate authority (such as that contained in H.R. 296) existed.

COMMITTEE AMENDMENT

The Committec amendment, in the nature of a substitute, is con
sistent with the overall objective of H.R. 296, as introduced, but i
restructures the text of the bill and places increased responsibilities i
the Secretary of the Interior. While it seeks to cover virtually a
Federal undertakings, the language of the bill has been clarified
as not to impose unreasonable burdens on Federal agencies and pro;

rams. The amendment is discussed, in context, in the Section-by;
gection Analysis below.

SECTION-BY-SECTION ANALYSIS

An Analysis of Public Law 86-523 As It Would Be Amended by
H.R. 296 (as amended), If Enacted.

[Note: In order to fully explain the program, the Section-by-
Section Analysis includes references to existing law. To the exten
that substantive changes are involved, the analysis indicates thy
differences between present law and the proposed amendment)

Section 1

Public Law 86-523, as an extension of the Historic Sites Act o
1935, declared that where the construction of Federal or Federally b
censed dams, reservoirs and related activities might result in the los
of historical or nrcheological data, it should be the policy to preserve
and recover such information. As recommended, this legislation broad:
ens that policy to include any Federal or federally assisted construe
tion projects involving the alteration of the terrain, as well as other
Federally licensed projects, or Federal activities or programs whicl
might disrupt such values. ’

Section 2 : ,

Under the existing law (P.L. 86-523), except for relatively small
projects, before any Federal agency may license or construct a dam;
1t must notify the Secretary of the Interior of its project plans. If the
project involves less than 5,000 acre-feet of detention capacity or cre-
ates a reservoir of 40 surface acres or less, this notice is required only
if (1) it finds or (2) is presented with evidence that historical o
archeological materials exist or may be present within the project
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irea. By that Act, when the Sceretary received such notice, it was his
esponsibility to make a survey of the site (as expeditiously as pos-
ible) and, if he found significant data to provide fI())r its recovery and
preservation. (The operation of this provision would be altered by
he proposed legislation to the extent that the funding of the survey
d recovery work would often be charged to the project. See sec-
Fon 3.).

Nection 3

ik (2) As indicated, the proposed legislation expands the applicability
pf the program to all Federal agencies having construction projects.
fThe proposed language, however, is not limited to construction proj-
gets, per se, so that if a IFederal agency finds or is made aware that any
Federal program or federally assisted construction project or activity
will cause the loss of scientific, prehistorieal, historical, archeological
pr paleontological data, then the agency must notify the Seccretary
f Interior of-this fact and supply him with information relevant to
ghe matter. The agency may request the Sccretary to do the survey
hnd recovery work or it may assume the responsibility itself—in which
ease copies of any reports are required to be submitted to the Scere-
tary. It is the intent of this provision that project monies should be
ised for such survey and salvage work. )
g (b) 11 such values might be irrevocably lost, where Federal financial
hssistance (loan, grants, ete.) 1s provided to a private person, associa-
tion or public entity, the Secretary may utilize funds appropriated to
him for survey and salvage work at the site(s) involved if those
having a legal interest consent. If any loss results to those involved
the Secretary must compensate those who suffer damage, unless there
s 2 written agreement to the contrary.

Section 4 ‘

£ (a) If the Secretary is notified by a competent authority that his-
orical, archeological, or paleontological resources are being or nay
irrevocably lost at a Federal, federally assisted or licensed project or
inder a federal program and if he determines that the loss would be
ignificant, then he must (1) notify the agency of this fact and (2)
'@Eenct a survey of the area and recover any data which he determines
khould be preserved in the public interest.

¥'(b) Where cmergency programs (including projects related to
atural disasters) are involved, no recovery or salvage work is re-
quired if such activities would impede the emergency effort.

% (c) When the Sccretary assumes the survey and salvage responsi-
pilities, then he must initiate such efforts within sixty days in order
0 avoid undue delay of the project or program. ] ] .

£ (d) If any private person, association or public entity sustains
8 loss due to delay caused by the survey and salvage operations, com-
pensation for the loss incurred shall be paid by the Secretary unless
otherwise agreed in writing.

Qection 5

¥(a) Under present law, the Secretary is required to keep the affected
agency involved apprised of the progress on the survey and salvage

program in order to avoid undue delay. The present proposal would

il

!
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add to that a provision allowing the Secretary and the agency‘in;’
volved to reach a mutual understanding with respect to the date of
termination of the salvage program. L

(b) Pursuant to existing law, the Secretary is to consult with all
interested parties to determine the ownership of and the repository
for any artifacts recovered. ' L

(c) The proposed language places additional responsibilities ey
the Secretary to coordinate the program and it requires him to repof
annually to the appropriate Congressional Committees concerning
the scope, cffectiveness, and cost of the program. i

Section 6

As originally contemplated by P.L. 86-523, this proposal permits
the Secretary to enter into contracts with other agencies, educational
or scientific organizations or qualified individuals to carry out the
functions assigned to him; to hire experts and consultants in accordy
ance with existing law; and to accept and utilize funds donated o
transferred to him to carry out this program. -

Section 7
(a) Unlike the unlimited authorization of the existing Act, the
proposed language attempts to place reasonable limitations on the
survey and salvage program. Where Federal construction projects arg
divecfly involved, up to one per centum of the amount authorizeds
to be appropriated for the project may be expended for such survey
and salvage work. Naturally, the amount in such cases may be less
or, if no values are known or believed to exist, may be nél. If small
projects are involved (i.e. projects involving $50,000 or less), the ong}
percentum limitation 1s not applicable and a larger portion may bej
dedicated to this purpose. In either case, the constructing agency may;
conduct the program or it may transfer the tunds to the Secretary of
Tnterior to conduct the survey and/or recovery eflort. In the case ofg
water developraent projects, such costs are to be considered nonreim-
bursable project costs. ]
(h) Tn cases where Federal loans, grants, or other programs in-
volving Jands of individuals, associations, or other public entities are}
involved, the Secretary may utilize funds appropriated to the Depart:]
ment of Interior for the survey and salvage program. This phase of the}
program is limited to annual installments and must be renewed if itis
to continuc after fiscal year 1978. Altogether, the bill authorizes a¥
direct appropriation for this aspect of the program totaling $6 millionS
for the 5 fiscal years covered by the bill. .
(c) At the present time, the Secretary, under existing authorifies
is utilizing slightly less than $2 million annually for survey and sal-§
vage work at existing reservoir sites. During the transition period,}
until Federal agencies can budget funds for such purposes, the Secre?
tary will probably continue to fund much of this cost through directy
appropriations. The bill authorizies a total of $10 million for this phase3
of the program over the 5 fiscal year period. At the end of that time}
the Congress can review these needs and determine whether or-not!
additional authority is appropriate. .
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Cost

) -Under the terms of the present law, the Secretary of the Interior
conducts archeological salvage efforts at dam and reservoir areas. For
this program, he seeks direct appropriations. Under HL.R. 296, as
imended, the construction agencies would be permitted to use up to
me percent of the project funds authorized to be appropriated for
mrvey and recovery of historical and scientific (including archeologi-
el or paleontological) resources. In addition, where Federal loan or
grant programs are involved, the Secretary is authorized by the bill
toseek appropriations totaling $6 million over a 5 year period to under-
take survey and salvage operations directly. To cover anticipated on-
going costs of the existing program where Federal construction is in-
volved, the bill anthorizes $10 million to be appropriated in annual
mstallments over the 5 year period.

Coxrrrer RECOMMENDATION

"The Committee on Interior and Insular Affairs, by a voice vote, ap-
proved FL.IR. 296, as amended. and recommends its enactment by the
House of Representatives. ’

Drrarranixtar, REporTS

In considering this legislation, the Committee solicited the views of
several Federal Departments and received comments from the Depart-
ment of ithe Inferior, the Department of Agriculture, the Department
of Honsing and Urban Development, and the Department of the Army.
The Committee took the various amendments suggested by these agen-
cies into consideration in developing the new fext for the bill. The
gports follow:

T.S. DepartaeNT oF THE INTERIOR,
OFFICE OF THE SECRETARY,
. Washington, D.C., July 37, 1973.
Hon. Jazres A. Harey,
Chairman, Committee on Interior and Inswlar Affiaivs. House of
L Representutives, Washington, I).00.
- Dear Mr. Cirairarax @ This responds to your request for the views of
this Department on HLR. 296, a bill to amend the Act of June 27, 1960
(T4 Stat. 220}, relating to the preservation of historical and archeolog-
ical data, and on 1dentical bills H.R. 1880, HLR. 2607 (identical except
title), FLLRR. 5222, HL.IR. 3555, HL.R. 8582, HL.R. 3583, HL.IR. 3584, HL.IR.
3685, and FL.IR. 8586, as well as on similar bills, H.R. 538 and FL.I2. 2121.
' We recommend enactment of H.R. 296 or one of the bills identical to
it if amended as suggested in this report. ,
" The Act of June 27, 1960 (74 Stat. 220), provides that before any
agency of the United States undertakes the construction of a dam, or
issues a license for that purpose, it shall give written notice to the Sce-
retary of the Interior. Upon receipt of such notice, the Seceretary is
fdirected to survey the affected area and ascertain whether historical
and archeological data exist and should be preserved, and if so, to col-

H. Rept. 93-992——2
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leet and preserve such data. The Act authorizes the appropriation of
such sums as may be necessary to carry out its purposes. .

TLR. 296 will amend the 1960 Act by re-enacting its major pro-
visions, but with the following significant changes: (1) broadening
the scope of activity that will give rise to a salvage program to in-
clude not only dam construction but any Federal, federale assisted,
or federally licensed project, program, or activity ; (2) aunthorizing the
Secretary to conduct a survey and salvage program upon notification
not only by the responsible agency but also upon notification by any
other Federal or State agency ov appropriate societies or individuals
who are recognized historical or archeological authorities; and (8) au-
thorizing the responsible agency to expend program activity funds for
recovery, protection, and preservation of data, or upon request of the
Sceretary to transfer to hum up to 1 percent of the amount appropri:
atecd for the activity (or more than 1 percent in the case of certain
small projects) in order to enable the Secretary to conduct the survey
and salvage required. A Federal agency, when it finds or is made aware
by an appropriate historical.or archeological authority that its project,
or a project assisted or licensed by it. adversely affects significant his-
toric or archeological data, must notify the Secretary of the Interior.
The agency may either request the Secretary to carry out salvage
operations, or may do so itself. This notice requirement. is, of course,
supplementary to, and does not supersede, the requirements with
respect to properties listed on the National Register, contained in the
National Fistovic Preservation Act of 1966, (80 Stat. 915, 917).

The Sceretary of the Interior, under the 1960 Act throngh the Na-
tional Park Service has spent approximately $1.2 million per year on
historical and archeological surveys and recovery of data located at:
proposed Federal or federally licensed dam and reservoir sites. y

A major problem in conducting an adequate program of salvage.
archeology is the great increase in recent years of the number of small ;
construction projects which are injurious to archeological values, The!
existing legislation is not adequate to deal with these smaller projects:
for two veasons. First, a number are unrelated to dam and reservoir}
construction—for example, they involve construction of roads and
other developments on Indian lands, or construction in connection
with defense programs. Second, the traditional method of advanee
programming by the National Park Service for individual projects)
does not. work well for these small projects. For instance, the Sell
Conservation Scrvice is conducting activities affecting archeological
values in its watershed program carvied out under authority of the
Watershed Protection and Flood Prevention Act (68 Stat. 666; 16
U.S.C. 1001), as amended. This Act authorizes Federal assistance to
qualdified local organizations to conserve and improve water and 1‘4
lated resources in watersheds not exceeding 250,000 acres in size. By
Juno 1972, 1,060 projects had been authorized. The projects are for
the most part small, and involve Federal assistance to local organizs:
tions. Beeause of the farge quantity of small projects and minims}
leadtimes. which make communication between the Department ard
individual project organization difficult, advance salvage funding i
unsatisfactory. We believe that the Soil Conservation Service should|
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be authorized instead to provide funding for salvage work on an actual
need basis at the time of construction.

Following are several instances where significant remains were de-

stroyed by Federal, federally assisted, or federally licensed projects
because there was either insufficient statutory authority, or insufficient
leadtime for advance funding.
© 1. At a Soil Conservation Service Watershed project in Montana,
a-bison kill site known as the Beaver Creek Site, a Late Plains Indian
manifestation, was totally destroyed because of lack of leadtime, which
made impossible advance programming by the National Park Service.
The Soil Conservation Service does not itself have authority to ex-
pend program funds for salvage work.
« 2. In Missouri, the National Register Site known as Lillbourn, a
Late Mississippian Site, was partially destroyed by a 60 percent fed-
erally financed school construction project. There was no statutory
authority to expend school construction funds for salvage, and the
project, of course, did not come within the authorizations of the
1960 Act.

3. In Oregon, the HUD urban renewal project in the city of Cascade

-Locks completely destroyed one of the last remaining important

archeological sites on this portion of the Columbia River. The De-
{mrtmcnt of Housing and Urban Development can expend funds for
historic preservation, but not for archeological salvage work.

4. Construction of the Southwest International Airport, Fort Worth,

Texas, undoubtedly destroyed some archcological remains in this
largely unstudied area, where any archeological remains would be
significant. ' '
. 5. Construction of roads and other features at Fort Bliss, Texas
(and doubtless other military installations), has destroyed known
sites of archeological significance. Therc are no salvage funds now
available for such projects.

It appears, therefore, that there is a need to provide a more flexible

hasis for conducting surveys and recovery of data than is afforded
by the 1960 Act. By broadening the Federal activity subject to survey,
and by permitting the responsible agency to transfer funds, up to 1
percent of the total appropriated (or more in specific instances) on
the basis of need, we helieve FL.R. 296 will greatly assist our ability to
recover significant historical and archeological data. In addition, by
allowing the Secretary or responsible agency to act on information
furnished by other public and private agencies, FLR. 296 will improve
the information on the basis of which the Secretary or responsible
agency can act.
. If the contemplated program is to he effective, the funds required
for the protective activities should be available in advance of any con-
struction activities. Generally speaking, appropriations for a project
are spread out over a period of years. We intend, to the extent possible,
to request appropriation of the full amount authorized for the re-
covery, protection, and preservation of the data prior to initiation of
.the project. To the extent that other agencies may ask this Depart-
‘ment to recover and preserve the data, we would expect them to request
the full amount authorized in their appropriations so that the funds
‘may be transferred promptly.
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Of course, under the terms of H.R. 296, project construction agen:
cies may prefer to undertake salvage work themselves, without trans-
ferring funds to this Department. For example, agencies of the De-
partment of Agricultire might choose this course. We would hope,
however, that in so doing, other such agencies would program salvage
funds well in advance of construction activities.

While FLR. 538 and ILR. 2121 are similar to H.R. 206, we favor
enactment of the latter because we believe it contains a number of
refinements which will aid in administration of the archeological
salvage program. For example, it permits more than 1 percent of proj-
cct funds to be used in the case of small projects which cause extensive
scientific, prehistorical, historieal, or archeological damage. Such flexi-
bility for small projects is needed because 1 percent of the cost of a
small project might fall far short of data collection costs if the project
directly impacted an area of archeological or historic significance.
Other useful refinements contained in H.R. 296 are (1) the use of the
term “appropriate historical or archeological authority” in place of:
“responsible authority”, a more precise definition of the type of organi-
zation or person that can bring the need for preservation of data to the
Government’s attention; and (2) a deletion of the requirement in sec-,
tion 3(b) that the Secretary “immediately” conduct a survey and:
recover and preserve data, and the substitution of requirements that
in the event that the Secretary is requested by an agency to undertake
recovery work he shall initiate action within 60 days or, that in all!
other events, he shall begin within the time agreed upon with the re-;
sponsible agency. o

We do, however, suggest an amendment to IH.R. 296, which would
make the cost of survey, recovery, analysis, and publication, a reim-°
bursable project cost, to be borne by the grantee under Federal grant-:
in-nid programs. We believe that the cost of salvage is one which’
should be allocated to the individual project in all cases. We suggest,:
thercfore, that the proviso of section 3(b) be amended to read:

“Provided, That the costs of such survey, recovery, analysis, and:
publication shall be considered project costs allocated to the several:
project purposes. An appropriate share, as determined by the respon:
sible Federal agency, of the costs of survey, recovery, analysis, and:
publication shall be borne by the grantec in the case of projects, activi-:
ties, or programs funded under Federal grant-in-aid programs.”

We would also like to suggest several drafting changes in the bill
which will avoid any questions in interpretation of the bill. 'y

~—We would suggest amending section 1 so that the standard o

damage to archeological data in that section conforms with thatin’
the body of the bill. Specifically, page 2, line 8, should be revised
to read “be adversely affected as the result of (1) flooding,”, th,
deleting the present “irreparably lost or destroyed” standard. =
—We would suggest amending section 3(d) so that the language
concerning types of Federal activities affected by the bill follo..
exactly that in section 3(a). Page 5, lines 17-20 could be revised
to read “any Federal, federally assisted, or federally licensed proj:
ect, activity, or program, including dams, which has been hereto:
fore authorized.” e
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—We would suggest amending section 3(b) to make it clear that
the 1 percent of funds permitted to be transferred to the Secre-
tary is 1 percent of the funds authorized to be appropriated. Page
4, line 20, could be amended to read “exceed one per centum of the
toml amount authorized to be appropriated for”.

—Sections 2 and 3(a) are somewhat duplicative. We would suggest
combining these, by amending the language of section 3(a) as
set out below deleting section 2, and 1(.numbcrmor subsequent
sections accordlnfrly The follomnrr language could be added at
the end of the first sentence of scetion 3(&) “, Provided, That a
Federal agency which undertakes the constr uction of a dam which
is a floodwater retarding dam providing 5,000 acre-feet or more
of detention capacity or any other type of dam which creates a
reservoir of forty surface acres or more, or issues a license to any
private individual or corporation for the construction of such a
dam shall in every case give prior written notice to the Secretary
of the Interior (heremattel referred to as the Secretary) setting
forth the site of the proposed dam and the approximate area to
bekﬂog’ded and otherwise changed if such construction is under-
taken.

Such language would make it clear that the Secretary must be noti-
fied in the case of large Federal or federally licensed dam projects,
whether or not the Federal agency is aware of adverse effects on sig-
nificant archeological, suu\uht,, prehistorical, or historical data, but
need only be notified in other cases when the respon51ble Federal nwency
ﬁnds or 1s made aware of adverse effects on such data.

The Office of Management and Budget has advised that there is no
objection to the pr esentation of this repmt from the standpoint of the
Administration’s program.

Sincerely yours,
Joux H. Ky,
Assistant Secretary of the Interior.

DEPARTMENT OF AGRICULTURE,
OFFICE OF THE SEGRETARY,’
Washington, D.C., July 30, 1973.
Hon. Jaars A. Harey,
_'(’h(tirman Committee on Interior and Insular Affairs,
House of Representatives.
Dear Mg. Cuarryan: This is in response to your letter of Febru-
ary 21, 1973, requesting the views of this Department on HL.R. 296,
HR. .)38 H.R. 1880, HL.R. 2121, H.R. 3222, H.R. 3555, and H. R.
8582-3586, bills to amend the Act of June 27, 1960 (74 Stat. 220), re-
Jating to the preservation of historical and archeological data, and
on H.R. 2607, a bill “To amend the Act entitled ‘An Act to provide for
the prescrvation of historical and archeological data (including relics
and specimens) w hich might otherwise be lost as the result of the con-
struction of a dam,’ and for other purposes.”
This Department recommends that these bills not be enacted unless
several significant points are clarified.
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The Act of June 27, 1960, presently provides that the Secretary of
the Interior will survey and arrange for the prescervation of historical
and archeological data which mwht otherwise be irreparably lost or.
destroyed as a result of the construction of Federal dams or feder ally .
licensed dams.

These bills would broaden the Act in the following ways—

In addition to the presently covered dams, coverage would be ex-
tended to any alteration.of the terrain caused as a result of any Fed-
eral, federally assisted, or federally licensed activity or program. The
plov1s10ns of the bills could be inter preted to have retroactive effect -
m connection with any uncompleted dam, project, activity, or program
previously authorized.

Presently historical and archeological data are covered. These bills

" would add scientific and prehistor ical data.

Presently, only such data “which might otherwise be irreparably
lost of destroyed” are covered. These bills change the coverage on pages
3 and 4 to data which might be “adversely affec fed.”

The bills would authorize not to exceed one per centum of the total
amount appropriated in connection with such project, activity or pro-
gram to be transferred to the Secretary of the Interior to survey, in-
\estlgate and preserve such data, or a larger amount as mutually
agreed upon by the Secretary of the Interior “and the responsible Fed-
eral agency for smaller projects which cause extensive damage to
such data. FLR. 1880, and identical bills, also provide that an appro-
priate share of the cost% would be borne by the grantee in cases in-
volving Federal grant-in-aid programs.

Chnhcntlon is needed as to the intent of the provision on page ¢
concerning the specified amount to be transferred for a project, ac-
tivity or program for investigation, recovery and preservation of such
data, with respect to the unit of activity which the one per centum
specified in the bills would apply. B

That part of the proposed amendment (item (2), page 2) specifi-.

cally, “any alteration of the terrain caused as a result of any I‘oderal

fedomlly ‘assisted, or federally licensed activity or program’ ? needs
clarification as to the areas of applicability. As written, this provision
could be construed as applying to essentially every activity of the Fed-,
cral Government—defense, space, natural resonrces, agriculture, com-
merce and transportation, community development and housing,
health, education, etc.—wherein Federal assistance, directly or indi-:
rectly, resulted in action altering the terrain.

Clarification is needed on the definition of “responsible agency,”
particularly in regard to cases involving (a) multiagency assistance’
or (b) indirect Federal assistance. . "

These bills wonld authorize the operating Federal agency to make:
the surveys and investigations relating to the qlcheo]orrlml and other:
data and to take recovery and preserv ation action on other than major ;
dam construction pm]ecfs ‘We agree that in those cases where agen-:
cies have or can obtain the cap-lblhty of evaluating archeological and:
related data they should have the opportunity to do so dnectly This:
will enable these agencies to hetter plan and control the timing and’
progress of programs and projects affecting such data and at the same .
time fulfill their responsibilities as to the quahty of the environment.
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The Forest Service presently has the capability to perform archeologi-
cal investigations on the National Forests and to take action to pre-
serve archeological data. In other situations, the Department works
with the Department of the Interior, local historical and archeological
associations and universities in evaluating the impact of projects and
programs on historical and archeological data.

The Oflice of Management and Budget advises that there is no ob-
jection to the presentation of this report from the standpoint of the
Administration’s program.

Sincerely,
J. Pui, CAMPBELL,
Under Secretary.

Tue GexeraL Couxser oF HousiNe AxND
UreaN DEVELOPMENT,
Washington, D.C., August 1, 1973.

Hon. Jases A, Iacey,
Chairman, Comanitiece on Interior and Insular Affairs, House of Rep-

resentatives, Washington, D.C.
Subject: TLR. 296 (Bennett). H.R. 538 (Fuqua), F.R. 1880 (Suylor;
© H.R. 2121 (Price of Illinois), H.R. 2607 (Mills of Arkansas),

IL.R. 3222 (Annunzio), H.R. 3555 (Dulski), H.R. 3582, 3583,
3584, 3585, 3586 (Bennett, et al), 93d Congress
. Dear Mr. Caammiax: This is in further response to your request
for our views on the above-listed bills, each of which would broaden
‘the Act of June 27, 1960, which provides for the preservation of his-
forical and archeological data exposed to loss from dam construction.
« This Departinent endorses the general objectives of this legislation
to preserve historical, archeological and other significant data which
:might be lost as the result of Federal or federally assisted construc-
‘tion activities. We defer to the Department of the Interior concern-
ing the specific merits of these bills. However, there are a number of
‘elarifications and changes which we believe should be made in the bills.
First
© A broad range of Federal, federally assisted, and federally licensed
activities and programs may be affected by this legislation. However,
nowliere in any of the bills 1s there a definition of what is a “federally
assisted” or “federally licensed” project, activity or program. Accord-
‘ingly, we are unclear as to whether, for example, projects, activities
and programs which are assisted hy guarantee or insurance, such as
private new community or housing projects financed with the aid of
HUD loan guarantees or mortgage insurance, would be encompassed
by the those terms. The reference in Sec. 3(b) of the bills to “the total
amount appropriated” for projects, activities or programs might in-
dicate an intent not to include the guarantee or insurance programs
since these programs are not financed by appropriated funds, but this
is the kind of issue which we think should be dealt with specifically.
.. Because of the broad wording of the bills, there is also the possibility
that some might interpret them as applying to projects and activities
undertaken by States or localities with funds made available through

’
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revenue sharing. We believe that the result of such an interpretation
would be highly undesirable and again suggest the desirability of some
clarification as to coverage. ‘

Second .

Related to our concern over just what programs might be affected
by these bills is their apparent potential for delaying various kinds
of projects. As written, the bills are unclear as to whether an actual
cessation of project activities is required pending completion of a
survey and related activities. Each bill now merely provides that the
Sccretary of the Interiov keep the instigating agency notified of the
progress of these activities, and, except for H.R. 538 and 2121, that
he 1nitiate action within a specified time after notification.

We realize the difficulty of imposing a specific time 1imit of general
applicability where the length of time required for survey and recovery
work is likely to vary greatly, depending upon the nature of the ac-
tivities to be undertaken. However, if the existing Act is to be expanded
to cover federally assisted projects, we feel that measures to avoid
excessive delay and uncertainty resulting from survey and related
activities should be specifically addressed. Otherwise, the potential
delay could add greatly to project costs, impede or perhaps prevent the
completion of & project and in some cases discourage owners of prop-
erty containing data that might be preserved from seeking the Fed-
eral assistance which would result in such preservation.

One possible provision for dealing with this kind of problem might
require the Federal agencies involved to enter into an agrecment with
assisted private parties or State or local public bodies specifying a
reasonable time in each case for completion of the survey and recovery
effort. Also, consideration might be given to providing for compensa-
tion in appropriate cases where assisted public or private parties would.
otherwise bear in whole or substantial part the cost of long interrup-
tions in project activities. '

Third

It is unclear as to whether the determination as to the practicability
of undertaking a survey and related activity in the case of already
authorized projects is to be made by the Secretary of the Interior
or the instigating agency. We feel that this determination should be
made by the Federal agency responsible for the project, and would be
opposed to having the Secretary of the Interlor make this deter-
mination in the case of programs administered by this Department.
Fourth .

Allbills, with the exception of H.R. 538 and 2121, would, as presently
drafted, result in a possible duplication of effort by the instigating
agency and the Secretary of the Interior where the instigating agency
undertakes a survey and other activities dircetly. In these instances,
the instigating agency would still be required to notify the Secretary
of the Interior who, in turn, is also required “upon notification by any
such agency” to undertake a survey or investigation if he determines
thut the data in question may be adversely affected, whether or not the
instigating agency has undertaken a survey.
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In connection with those provisions of the bills regarding transfer
by the instigating agency to the Secretary of the Interior of funds to
enable him to undertake the survey and related activities, H.R. 1880
specifically provides that the cost of these activities shall be considered
project costs to be shared accordingly by the local grantee. With re-
spect to the remaining bills, the effect of the reimbursement provisions
on local grantees in cost sharing programs of this Department is un-
clear, and some clarification of intent would be in order. In our opinion,
rather than conditioning an otherwise desirable project on a grantee’s
ability or willingness to share in costs of the investigation and re-
covery, reimbursement should be made to the Secretary of the Interior
entirely from Federal funds since the resulting preservation of data
could, depending on its disposition, benefit other localities or the
Nation as a whole rather than the grantee locality.

Stath .

As to the amount of funds that can be transferred to the Secretary
of the Interior, the one percent limitation on the amount “appropri-
ated” for a project, activity or program should Le modified in the case
of federally assisted projects, since funds ordinarily are not appro-
priated for specific federally assisted “projects”. Funds are appro-
priated for federally assisted “programs”, but the provision would
not be meaningful as a limitation on what can be done with respect
to specific projects if the one percent figure were applied to program
appropriations. In this regard we also feel that a limnitation of reason-
ableness should be imposed on survey and other expenses for which
the Secretary may request reimbursement from other agencies.

Consideration should also be given o specific provisions covering the
source of funding such reimbursement in these projects invelving grant
Aassistance given in ferms of an interegt subisidy and, it the bill is in-
tended to encompass these activities, new community, housing or other
projects financed by loan guarantecs or mortgage insnrance. To the
case of interest subsidy prograuns the Federal paviment is not based on
project costs. The Toan guarantee and mortgage insurance projects, as
previously mentioned. are not financed by appropriated funds.

Assuming changes are made to reflect the above comiments, we would

- have no objection to enactment of any of the bills.

The Ofiice of Management and DBudget has advised ns that there is
no objection to the presentation of this report from the standpoint of
‘the Administration’s program.

Sincerely,

Rosert R. ELntorr,
James L. MircueLL

DEPARTMENT OF TIHE ARMY,

_ Washington, D.C., August 20,1973.
Hon. Jazyes A, Harey.
Chairman, Convmittee on I'nterior and [nswlar A ffairs,

House of Representatives

Dear Mgr. Caairyax: This is in reply to your request for the views

of the Secretary of Defense on H.R. 296, 538, 1880, 2121, 2607, 3222

2ol
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ARRA. 3G/, BR8N, 3584, A58, and 3586, 93d Cengross. hills to ‘\mend the
Act of June 27,1960 (74 Stat. 220), relating to the presevvation of his-
torical aned nvcheologieal data.” The Department of the Army has been
. assigned responsibility for reporting on these bills.

R 555 and FR 2121 are identieal bills; FLR. 296, 2607, 3229,
582, RHRA. A5k, 4585, and 3586 are identical bills; and TLR. 1880
is simifar to the provisions of the latter hills.

The Act of June 97, 1960 (74 Stat. 220), which the bills would amend
provides for the saivage of historieal and archeological remains being
Hooded or destroved Dy dams constrneiod or leensod by the Federal
Government. Tr requives that before any agency of the Tinited States
undertakes or l‘\ll(‘\ a liconge for the construction of a dam. it must give
written notice to the Secretary of the Interior setting forth the sife of
the pronosed dam. and rhe approximate area to be floaded. The Secre-
tary of the Interjor i directed to conduct a survey of the area to be
flooded ta ascertain whether the avea contains historical and archeol-.
ogical data which shonld be preserved, and if ¢o, to perform work to
colle :ct and preserve the data. The Act provides for similar surveys and
work in conncetion with any dam authorized prior to the date of
enactinent.

These bills would amend the Act in two respects. First, they would
extend the scope of its coverage. Second, they would authorize the
project ageney to expend its own funds to recover or preserve archeo-
logical dnta or to tr ansfer these funds to the Secretary of the Interiors
for this purpose. However, the provisions of these bills differ in sev-
eral significant ways.

First, FLR. 538 and 2121 would amend the Act to expand its scope
to include Federal, federally assisted or federally licensed activities or
programs. They would then authorize the project agency to either ex-
pend its funds to recover and preserve 'ucheolo"m‘ml data or to trans-
fer these funds to the Secretary of the Interior for this purpose. The
funds authorized to.be transferred conld not exceed one per centum of

the total amonnt appropriated in connection with the o agency’ s activity
or program, FL.R. 296 et al., and H.R. 1880, though similar to H.R."
9191, would include “project” within the phmse Federal, federally
assisted, or federally licensed activity or program.” Since the Civil.
Works program of the Department: of the Army includes surveys and
investigations, construction, operfltlon and maintenance in connection
with many individual pr O]ects. without the addition of the term
“nroject”, Section 3 of these bills could be construed to authorize the
transfer of one per cent of the total funds appropriated for the entire
Civil Works program in connection with the recovery and preserva--
tion of archeological data at any one project. For this reason, the De--
partiment of the Ar my prefers ‘the provisions of FHLR. 296 and 1880

which precludes this broader interpretation.

A second significant difference is the distinction that H.R. 296 e¢ al
and FLR. 1880 makes between large and small projects. For small
projects which cause extensive sc:entlﬁc. prehistorical, historical, or®
archeological data threatened with extensive damage. The spec1ﬁc
amount, howe\'er. is subject to the mutual arrreement between the:
project agency and the Secretary of the Interior that such amount i
necessary “to effect adequate protection and recovery. The Department
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of the Army believes that the approach taken by H.R. 296 and 1880 is
superior to that of H.R. 538 and 2121 in that FL.R. 296 and 1880 would
provide more adequate protection for archeological data which might
not otherwise be recovered because of the inadequacy of available
funds for that purpose.

Finally, these bills differ with respect to their treatment of the costs
of investigating, recovering, and protecting archeological data at pub-
lic works project sites. H.R. 296 et al. would provide that such costs
be nonreimbursable project costs. H.R. 1880 would provide that such
costs be allocated among the several project purposes, so that if any of
these purposes are reimbursable, some of the costs associated with the
recovery of archeological data would be transferred to the local in-
terests. IL.R. 538 and 2121 are silent on this point. With regard to these
differences, the Department of the Army notes that the cost of salvage,
recovery, analysis, and publication should be considered projects costs
and allocated to the several project purposes. Accordingly, the De-
partment of the Army recommends that H.R. 296 be amended to incor-
porate this feature of H.R. 1880, in licu of its provision to make such
"costs nonreimbursable.

" It appears that the bills’ application to federally licensed projects,
activities, or programs would apply to the Department of the Army’s
permitting authority. Under Section 10 of the Act of October 3, 1899
(33 U.S.C. 403) and Section-404 of the Federal Water Pollution Con-
trol Act Amendments (P.L. 92-500) any dredging, filling, ov erection
‘of structures in the navigable waters of the United States is prohib-
ited unless authorized by the Secretary of the Army. However, we feel
that the permittee, and not this Department, should properly bear the
‘cost of recovering and preserving archeological data as part of the
‘cost of being allowed to perform work in the navigable waters of the
United States. Accordingly, the Secrctary of the Army would impose
Such a requirement, as a condition to the granting of a permit.
I Subject to the above comments, the Department of the Army recom-
‘mends the enactment of HLR. 296, We suggest, however, as a technical
amendment. that in Section 1, the phrase “Federal, federally assisted,
‘or federally licensed project, activity, or program” be substituted for
the phrase “Federal, federally ussisted. or federally licensed activity
ot program.” This change would provide internal consistency between
-Section 1 and Section 3, and thereby assure the uniform interpretation
‘of its provisions.
i The Office of Management and Budget advises that, from the stand-
ipoint of the Administration’s program, there is no objection to the
presentation of this report for the consideration of the Committee.
" Sincerely, A o :
Howarp H. CALLAWAY,
Secretary of the Army.

Cuavners 1N Existive Law

_:In compliance with clause 3 of rule XIIT of the Rules of the House
;bvf;‘Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
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enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown i roman) :

Acr or Juxe 27,1960 (74 Srar. 220)

That it is the purpose of this Act to further the policy set forth
in the Act entitled “An Act to provide for the preservation of historit
American sites, buildings, objects, and antiguities of natioual signifi
cance, and for other purposes”, approved August 21, 1935 (18 T°.8.C
461-1467), by specifically providing for the preservation of historial;
and archeclogical data (including relics and specimens) which might
otherwise be irreparably lost ov destroyed as the result of (7) flooding
the building of access roads, the crection of workmen’s conmunities,
the relocation of railroads and highways, and other alterations of
the terrain caused by the construction of a dam by any agency of the
United States, or by any private person or corporation holdings
license issued by any such Fagency.J vgency or (£) any alterationef
the terrain caused as o result of any Federal construction project or
Federally licensed project. activity or program,

[Sec. 2. (a)] Sre. 2. Before any agency of the United States shal
unclertake the construction of a dam, or issue a license to any private
individual or corporation for the construction of a dam, it shall give
written notice to the Secretary of the Interinv (hereafter veferred to
as the “Secretary”) setting forth the site of the proposed dam and the’
approximate area to be flooded and otherwise changed if such cot-.
struction is undertaken: Provided. That with respect to any flood
water refarding dam which provides less than five thousand acre-fed
. of detention capacity and with respect to any other type of dam whid-
creates u reservoir of less than forty surface acres the provisions of
this section shall apply only when the constructing agency, in its pre’
liminary survers, finds, or is presented with evidence that historica
or archeologicii materials exist or may be present in the proposed,
reservoir area. . "

L (b) Upon receipt of any notice, as provided in subsection (a), th
Secretavy of the Intevior (hereinafter referred to as the “Secretary”),
shall cause a survey to be made of the area proposed to be flooded to
ascertain whether such area contains historical and archeological da
(including relics and specimens) which should be preserved in tht
public interest. Any such survey shall be conducted as expeditiouslyss
possible. If, as a result of any such survey, the Secretary shall deter
mine (1) that such data exists in such area, (2) that such data bs
exceptional historical or arvcheological significance, and should b
collected and preserved in the public interest, and (3) that it is feas-
ble to collect and preserve such data, he shall cause the necessary work
to be performed in such area to collect and preserve such data. Aljsuch
work shall be performed as expeditiously as possible.}

See. 3 (a) Whenever any Federal agency finds, or is notified, i
writing, by an appropriate historical ov wreheological authority, thi
its activities in connection with uny Iederdl construciion project o
Federally licensed project, activity, or program muy cause irreparable
Loss or destruction of significant scientific, prehistorical, historical, ot
archeological data, such agency shall notify the Secretury, in writing,
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and : hall provide the Secretary with appropriate information concern-
ing the project, program, or activity. Such agency may request the
Secretary to undertake the recovery, protection, and preservation of
such data (including preliminary survey, or other investigation as
needed, and analysis and publication of the reports resulting from
such investigation), or it may. with funds appropriated for such proj-
ect, program. or activity, undertake such activities. ('opies of reports
of any inve tigations made pursuant to this section shall be submitted
to the Secretnry, aiho shall make them available to the public for
inspection and review.

b) Whenever any Federal agency provides financial assistance by
loan, grant, or otherwise to any private person, association, or public
entity. the Secretary, if he determines that significant scientific, pre-
historical. historicul, or archeological data might be irrevocably lost
or destroyed. may with funds appropriated expre-sly for this purpose
conduct. 1with the consent of all persons, associations or public entities
having o legal interest in the property involved, a survey of the af-
fected site and undertake the recovery, protection and preservation of
fuch data (including analysis and publication). The Secretary shall,
unless otherivise mutually agreed to in writing, compensate any per-
son, asociation or public entity damaged as a result of delays in con-
struction or as « result of the temporary loss of the use of private or
any non-federally owned lands.

Sec. 4. (a) The Secretary, upon notification, in writing, by any Fed-

eral or State agency or appropriate historical or archeological author-
ity that scientific, prehistorical, historical. or archeological data is be-
ing or may be irrevocably lost or destroyed by any Federal or federally
asgisted or licen~ed project, activity, or program, shall,if he determines
that such daota is signeficant and is being or may be irrevocably lost
or destroyed and after reasonable notice to the agency responsible for
funding or licensing such project, activity, or program, conduct or
cause to be conducted o survey and other inwestigation of the arens
which are or may be affected and recover and precerve such data (in-
cuding analysis ond publication) which. in his opinion. are not being,
but should be, recovered and preserved in the public interest.
. (8) No survey or recovery work shall be required pursuant to this
section awhich. wn the determination of the head of the responsible
ogency ., would impede Federal or federally assisted projects or actini-
tienundertaken in connection with any emergency, including projects
or activities undertaken in anticipation of, or as a result of, a natural
disaster. ’

() The Secretary shall initiate the survey or recovery effort anitlin

- sigty days after notification to him pursuant to subsection ( a) of this
. fection or within such time as may be agreed wpon with the head of the
~agency responsible for funding or licensing the project, activity or
. program, in all other cases. ' '

(@) The Secretary shall, unless otherwise mutually agreed to in
uriting. compensate any person, association, or public entity damaged
8 a result of delays in construction or as a result of the temporary
loss of the wse of private or non-federally owned lands.

[(c) Sec. 5. (). The Secretary shall keep the [instigatine acency]
tgency responsible for funding or licensing the project notified at
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all times of the progress of any survey made under this Act, or of any
work undertaken as a result of such’ survey, in ovder that there will:
be as little disruption or delay as possible in carrying out of the fnnc-
tions of such [agency.J agency and the suricy and 7‘(’(‘0’1'F7‘l/ programs
shall terminate at a time mutuclly agreed wpon by the Secretary and
the head of such agency unless extended by mutnal agreement.

[(d) A swrvey similar to that provided for by section (b) of this
section and the work required to be performed as a result thereof shall
so far as practicable also be undertaken in connection with any dam
the construction of which has been heretofore authorized I) any
agency of the United States, or by any private person or corporation
_]ml(lum a license issued by any such agency.]

[(v)] (6). The Secretary shall consult with any interested Fe rle,ml
and State agencies, educational and scientific ormnuzatmns and pri-
vate institutions and qualified individuals, with a view to deteummug
the. n\vnuslup of and the most appropuate repository for any relics
and specimens recovered as a result of any work performed as pro-
vided for in this section. '

(¢) T'he Secretary shall coordinate all Federal survey and recov ery
activitics authorized under this Act and shall submit an annual re-
pavt at the end of each fiscal year to the Interior and Insular Affairs
Committees of the United States Congress indicating the scope and
effectiveness of the program, the specific projects surveyed and the
results produced, an(i the costs incurred by the Federal Government as.
o result fh(’reof

[Skc. 3.3 Sec. 6. In the administration of this Act, the Secretary
may-—

(1) enter mto contracts or make cooperative agreements with
any Federal or State agency, any educational or scientific or gani-
_zation, or any institution, corporation, association, or thﬁed
individual; and

[(2) procure the temporary ov intermittent ser vices of experts
or consultants or organizations thereof as provided in section 15
of the Act of August 2,1946 (5 U.S.C. 552) ; and]

L(3) accept and utilize funds made available for saly age ,uche‘
ological purposes by any private person or corporations ho]dmga
license issued by an agency of the United States for the construc-
tion of u dam or other type of water or power control project.] -

(2) obtain the services of experts and consultants or organize:
tions thereof in uccovdance with section 3109 of title 8, United
States Code; and

(8) accept und utilize funds made available for salvage ar che:
alogical purposes by any private person or corporation or trans-
ferved to him by any Federal agency.

[Src. 4. There are hereby authorized to be appropriated such sums:
as may bx, necessary to carry out the purposes of this Act.J

Seee, (u) To carry out the purposes of this Act. any Federal ageney
ros;aonwb?e for « construction project may assist the Secretary and/or
it mury transfer to him such funds as may be agreed upon, but not more
than one per centum of the total amount authorized to be approprmted
for such project, except that the one per centum limitation of this sec-:
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tion shall not apply i the event that the project tuvoluves $50,000 or
less: Provided, That the costs of such survey, recovery, analysis, and
" publication shall be considered nonreimbursable project costs. A
(b) For the purposes of subsection 3(b), there are authorized to be
appropriated such sums as may be mecessary, but not more than $500,-
000 in fiscal year 1974; 81,000,000 in fiscal year 1975 ; $1,500,000 in. fis-
cal year 1976; 1,500,000 in ftwul year 1977 ; and $1.500,000 in fiscal
year 1978.
(¢) For the purposes of subsection 4(«), there are authorized to be
appropriated not more than $2, 000,000 in fiscal year 1974 ; 82,000,000
i fiscal year 1975; §3,000,000 wn fiscal year 1976 $3,000000 in fiscek
year 1977 ; and $3,000, 000 in fiscal year 1978.
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